











THE 


LAW REPORTER. 


—_—- = = —————————— ———S=>}'_ —— 


Vol. 3.) APRIL, 1841. [No. 12. 

















LEGISLATION IN MASSACHUSETTS 
RETRENCHMENT—STATE FINANCE-——EXCESSIVE LEGISLATION. 


Tue general court of this commonwealth was prorogued on the 
18th ult,, after a session of seventytwo days. One hundred and thiéty- 
two acts and sixtysix resolves, during the session, passed both branch- 
es, and were signed by the governor. Of these, about thirty acts 
and ten resolves only were of a general nature. 

This was the first legislature ‘chosen under the amendment of the 
constitution, reducing the number of representatives. This amend- 
ment, giving one representative to every town or city with twelve 
hundred inhabitauts, and making twentyfour hundred inhabitants the 
mean increasing ratio, which shall entitle it to an additional represen- 
tative, and giving to towns which have not twelve hundred inhabitants, 
one representative as many years in ten, as the number 160 is con- 
tained in the number of their inhabitants ; introducing, as it did, a 
system of representation much more unequal than that it superseded, 
was devised and adopted only with the purpose of bringing within some 
reasonable compass that unwieldly body, which the increase of our 
state population had made not only most inconvenient for the purposes 
of legislation, but manifestly absurd. ‘The reduction, however, proved 
for this year at least, wholly inadequate. The additional representa- 
tives, allowed on the year of the valuation, one to each town, other- 
wise only entitled to a fractional representation, swelled the number of 
members of that house to 408, and nearly every town elected its full 
number. The evils of attempting to do business rapidly in such an 
assemblage, or with justice with such a divided responsibility , are uni- 
versally acknowledged ; ; and since equality of representation has been 
sacrificed with the view of reducing the ratio, it isto be regretted, that 
the reduction had not been made to more purpose. 

The session opened with a very general call for retrenchment. 
Many members professed to be satisfied that much of the public ex- 
penditure might be saved, and all knew, from the state of the treasury, 
that as much must be saved as possible. The result was, that the 
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agricultural commission was abolished about nine months earlier than 
it would have wound up its duties in their natural course, by which a 
saving to the commonwealth of about fourteen hundred dollars was 
effected. This was, we believe, the only actual retrenchment. ‘The 
act restricting the organized militia to its existing numbers, struck off 
another possible expense of fifteen thousand dollars, but made no ac- 
tual saving from the expense of former years. ‘Two other measures 
for the relief of the treasury, which, however, cannot be considered 
in the light of retrenchment, were also adopted, throwing one third of 
the costs and expenses of criminal prosecutions, (the item of ‘Co. 
Balance,” in the annual accounts,) upon the counties, and providing 
for the payment of the experises of probate courts, by a tax upon the 
property passing through those courts. 

The most obvious system of retrenchment, and that which was a 
great deal upon men’s lips early in the session, was allowed but very 
litle scope. We mean that of shortening the deliberations of the 
legislature itself. The session of this legislature was twelve days 
shorter than the preceding one, but that body consisted of over 
560 members. ‘The expenses of this session amounted to over sixty- 
six thousand dollars, a sum greater than that of all the permanent sala- 
ries of the commonwealth, to which so much attention has been called 
in this struggle for economy. To have cut short the session one day, 
would have made a saving nearly equal to the whole of that the action 
of the session accomplished, in discontinuing the agricultural survey of 
the state. 

Apart from this consideration, that a great deal might have been 
saved by an early adjournment, the subject of retrenchment was fairly 
met. Itcame before the house of representatives in petty details from 
the committee. It would have been a better, not to say a more open 
course, if the final report of that committee that they considered no 
general system of retrenchment expedient, had been before the house 
of representatives, to whom it was made, at an eerlier day. In effect, 
since those few details which were presented were to be the only re- 
sults of the labors of that committee, it made little difference in the 
action of the legislature, that its principles were not declared till the 
last week of the session. ‘The subject, as we said, was fairly met. 
No party in either branch of the legislature shrunk from the investiga- 
tions necessary. The committee on retrenchment brought in its re- 
solves, without a word of argument. In general too, we must add, 
they failed to make it appear, that before deciding to cut down the 
emolument of an office, they had made any inquiry, at proper sources, 
of the actual receipts or the actual duties of that office. The conse- 
quence was, that this was required to be done in the house, and the 
only ground upon which retrenchment was opposed, was, that in these 
cases it was inconsistent with justice. This was the course of the de- 
bate. We cannot deny, that when the vote was taken in the house of 
representatives, (where it is known that several measures of reduction 
were carried, which the senate refused to concur in,) it often varied 
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from that which the discussion would have led us to anticipate ; and 
that many votes were given in silence, for lopping off salaries, which 
the voters had not attempted to defend in argument or to reconcile 
with the arguments of others. 

The most important question which the legislature had this year to 
meet, we do not hesitate to say, was that of the state finance. We 
leave, for the present, the item of liabilities accruing from current ex- 
penses. The members knew, that, were these all provided for, there 
was a portion of the funded debt, namely the scrip issued to pay the 
commonwealth’s subscription to the western railroad, amounting to 
nearly three hundred thousand dollars, coming due in the course of 
the year 1842, some of it as early as April. The provision for this, 
as stated by the committee on finance at an early period of the session, 
is only ** all sums of money which may be received from the general 
government for the militia services. We do not propose to go into 
any discussion of the probabilities that any part of the militia claim will 
be realized in time to meet this de:nand upon it ; the grounds for form- 
ing an opinion thereon are open to all our readers. But we think that 
there is something very like truth in the statement of a Boston mem- 
ber, on the floor of the house of representatives, ‘* that the common- 
wealth might as well take a ticket in one of the good standing southern 
lotteries, and depend upen that for this amount.”” Witli the knowledge 
of this impending debt, the legislature have been content to leave the 
whole subject of finance to the next legislature, which meeting only 
three months before the scrip begins to fall due, will, it was argued, 
have plenty of time to make all necessary arrangements. ‘The late 
day at which the final report of the committee on finance was made to 
the house, we are assured, was one cause for the hasty legislation on 
this subject. That report recommended no action. An order re- 
quiring that committee to introduce a bill laying a state tax of one 
hundred thousand dollars, which would enable the commonwealth to 
pay off one-third of the debt, while she put off the rest ‘‘ to a more 
convenient season,’’ was then submitted by one of the members from 
Boston, (Mr Park,) and advocated by him with much ability and force. 
But the house, which would not take upon itself the responsibility of 
laying a tax, which on the occurrence of a barely possible contingency 
(the payment of the militia claim,) might prove unnecessary, took the 
far greater responsibility, of leaving the credit of the commonwealth to 
be patched up at the last moment. So that since it will then be well 
nigh too late to raise the sum by taxation, the next legislature will be 
actually driven to that resource, so universally deprecated by the con- 
scientious members of this, of borrowing money to pay borrowed 
money. The question was treated without any political bias. It 
seemed to be stared at as matter of wonder, rather than looked at as 
matter of deliberation, and after a debate of much less time than was 
devoted to clerks’ pay, or a bridge in Truro, the house washed 
hands of the whole. 

We cannot go into any further detail with regard to the proceedings 
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of this session. In these days of excessive legislation, we cannot too 
much congratulate ourselves, that after the assemblage of so many ex- 
perimenters, a legislature adjourns without any actual mischief.  Pollit- 
ical feeling, as we have before implied, in legislation upon subjects 
merely local, and especially in bodies where the preponderance of one 
party is very great over the other, has very little to do with the propo. 
sition of measures, or the results of deliberation. One great cause of 
the length of the sessions is the want of system, perhaps a happy one, 
arising from this state of things. Every man ‘‘goeth the warfare at 
his own charges.”” Votes, therefore, taken upon subjects ill-digested 
either in committee or before they come to the action of the legisla- 
ture itself, take all by surprise, and are often reconsidered the next 
day, by as large a vote as they passed before. As in the almost pri- 
vate matter of the Newburyport bridge question, the same point is 
again and again discussed, upon the same grounds, at every stage at 
which it comes up ; and instead of having a deliberate opinion of the 
body once expressed and then adhered to, we find that body a scene 
for a renewed skirmish for the same objects some half dozen times in 
the course of a session. 

All the stereotyped subjects of discussion, to which about one half 
of the time of all our legislature is devoted, had their share of atten- 
tion this year. The intermarriage of blacks and whites, the board of 
education, imprisonment for debt, the right of suffrage without taxa- 
tion, the competency of witnesses, were all brought up by those who 
may now be considered as holding over them a patent right for this 
state, and arguments were fully displayed, we will not say attentively 
listened to to. There is not much in the Massachusetts legislature, 
of ‘* speaking for Buncombe,” but there is a great deal of speaking for 
conscience sake. Certain members have certain topics which they 
seem to think it as necessary to produce each session as their certifi- 
cate of election, without the full extension of which, they would hardly 
realize that they had taken their seats. As all these subjects also met 
with their usual disposition, we shall again have the happiness of meet- 
ing, another year, with this same set of legislative essays, which, like 
the lecture of a college professor, may serve for generation after genera- 
tion, to the end of time. 
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RECENT AMERICAN DECISIONS. 


Supreme Court of Pennsylvania, September Term, 1840. 


Duntop v. DuNLOP AND OTHERS. 


A testator’s adoption of the act of another who had, in his presence, subscribed his name 
to a paper which purported to be his will when he was in a state of insensibility and 
without consciousness, is not on execution of the paper within the terms of a statute 
which requires a will to be signed by the testator, * or by some person in his presence 
and by his express direction.”’ 


Tuts was an ejectment instituted in the district court of Alleghany 
county, for lot No. 75, in Scott’s plan of Pitt township. The plain- 
tiffs claimed as heirs of a certain James Dunlop, who, it was admitted, 
died seised ; and the defendant claimed as his devisee under a paper 
purporting to be his will, on the execution of which the question turn- 
ed. The decedent was a native of Ireland, and fell sick at the house 
of a countryman in Pittsburg, who had emigrated along with him. 
Feeling that his end was approaching, be instructed another friend, 
Milligan, to write his will, who reduced the heads of it to writing in 
his presence, but who, on calling with a formal will the next day, 
found him insensible and apparently dying. In these circumstances, 
his name being written at the bottom of the paper without an attempt 
to read or explain it to him, he was held up in the bed while Milligan 
directed his hand with a pen in it so as to make a perceptible mark to 
what purported to be his signature. Being subscribed by two of the 
by-standers, Sims and Philpot, as witnesses, the paper was deposited 
with another named Haslett. 

On the following day, the decedent, being so far restored as to be 
able to sit up in his bed and converse, desired to hear the will read ; 
and Milligan, being called, read it distinctly to him, not omitting even 
the signature and the names of the witnesses: on which the testator 
said it was just as he wanted it; and it was again committed to the 
custody of Haslett. Milligan subscribed it as a witness at the regis- 
ter’s office two weeks afterwards. 

The statute of 1833 requires : ‘* That every will shall be in writing, 
and, unless the person making the same shall be prevented by the ex- 
tremity of his last sickness, shall be signed by him at the end thereof, 
or by some one in his presence, and by his express direction.” 

The president of the district court, dubitante, directed the jury that 
the ratification of the paper after the testator’s faculties had been re- 
stored, being equivalent to a precedent request, was an adoption of 
the signature as his immediate act, and constituted the paper, his will, 
within the intent of the statute ; and a verdict was thereupon rendered 
for the defendant. 

The point was argued on a writ of error to this court by 

MM’ Candless for the plaintiffs, and by 


Shaler for the defendant. 
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Gizson C. J. delivered the opinion of the court. The framers of 
the statutes intended, not only to require every will to be signed where 
signing should be practicable, but to preclude entirely the doctrine of 
signing by construction. Warned of the difficulty of excluding inter- 
pretation by the judicial evasions of the fifth and six sections of the 
British statute of frauds, which had been effectively repealed, they have 
attempted, and I think with success, to lay down a rule so plain and 
so definite as not to be eluded without a palpable infraction of its terms. 
Yet the obviousness of a rule is not always enough to make it respect- 
ed. Mr Roberts justly remarks in his treatise on Wills, (vol. 1, ch. 
1, sec. 11,) that had the language of the English statute been under- 
stood in its usual sense, there would have been no contention about 
its meaning ; but that the courts, yielding to the popular bent in favor 
of the freedom of alienation, had broken through the statutory guards ; 
and instead of executing the mandate of the legislature, had frus- 
trated it. Let us be admonished by the disputation and uncertainty 
which ensued, not to follow their example. In Ellis v. Smith, (| 
Ves. Jr. 11,) in which the acknowledgment of a will before three wit- 
nesses was ruled to be equivalent to signing it in their presence, Lord 
Hardwicke and the eminent men called by him to his assistance, 
agreed without a dissenting voice that had not the matter been res 
indicata, it would have received a different decision; and that in dis- 
pensing with some of the solemnities prescribed by that statute, much 
had been lost. Decisions upon it, however, are not sufficient to 
fasten upon us the errors of a foreign interpretation, or to prevent us 
at the outset from giving such a direction to the current of decision 
on our own statute as the views of the legislature may seem to require. 
Were we to insist on no more than signing at the end of a will instead 
of the beginning of it, the purity of testamentary acts would be even 
less secure under it, than under the statute of frauds which exacts, in 
addition to signing, attestation and subscription by witnesses in the 
testator’s presence. In Sticker v. Groves, (1 Whart. R. 395,) our 
interpretation was in accordance with the obvious meaning of the 
words ; and itis our duty to carry it on the same principle, into every 
subsequent case. 

In the words of the statute, then, was the paper before us signed by 
the decedent, or by any person in his presence, and with his express di- 
rection ; or if not, was he prevented from signing it by the extremity 
of his last sickness ? The facts are not contested. He instructed 
Milligan to write his will ; but when it was brought to him to be exe- 
cuted, he had sunk into a death-like stupor and temporary unconscious- 
ness. His eyes were open, but their sense was shut. At least Milli- 
gan and the rest must have thought so, as the will was neither read nor 
attempted to be explained to him. In this condition his name was 
written by Milligan at the bed side ;_ while he was held erect, a pen 
was put into his hand which was guided by Milligan so as to make the 
usual cross in the signature of a marksman; and Sims and Philpot 
subscribed as witnesses. Milligan subscribed a few days afterwards. 
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So far forth, there was clearly no valid execution. Had the dece- 
dent died at this time, the original draught might have been established 
without the mockery of his signature, extorted at a time when he could 
neither assent nor dissent. But certainly no will was then signed by 
him, or by any one in his presence and with his express direction; for 
there was no magic in his touch to make the signature his act. The 
hand employed to affix it, might as well have belonged to a lifeless 
trunk. Both its power and the intelligence necessary to rouse and 
direct it, were in a state of suspension : the man was in fact a breathing 
corpse. It is not pretended that the name was affixed by his express 
direction, for he was incapable of expressing a wish or a desire, had 
he entertained any ; and in this important particular, the case is in 
broad contrast with Stevens v. Vandline, (4 Wash. 262,) in which the 
testator’s hand had been guided at his explicit request. Indeed, the 
only ground on which the signature was attempted to be impugned, in 
that case, was an apparent want of authority by statute of New Jersey, 
on which the question of execution turned, for affixing the testator’s 
name by any hand except his own; but the execution was held good, 
Mr Justice W ashington remarking that in whatever aspect it might be 
viewed, the signature must be taken for the testators—a conclusion 
entirely consistent with the common law principle that whatever is 
done in a man’s presence by his immediate command, though without 
a sealed authority, is his own immediate act. ‘The guiding of the hand 
in such a case, is no more a part of the act done, than would be the 
placing of the paper or the holding of a candle. But that case differs 
from ours in the all important particulars of capacity and request ; and 
as it cannot, by reason of their absence be said that the decedent sign- 
ed at the time his name was written, it remains to determine the effect 
of his subsequent ratification of the instrument when consciousness and 
speech had returned to him. 

His partial recovery is decisive that he was not prevented from sign- 
ing by the extremity of his last sickness ; for he certainly regained the 
power, whatever may have been his volition, to fulfil the requisition of 
the statute by signing himself, or procuring another to sign for him. 
Yet he did neither. The will being called for and read to him he 
merely said it was just as he wanted it ; and the question of execution 
consequently rests on the antecedent transaction strengthened, as far as 
it may be, by subsequent ratification of it. I assume, as a thing demon- 
strated, that the paper, when it was read to him, had not been signed 
by him or any one in his presence, within the purview of the statute ; 
for though corporeally present, he was mentally absent ; and the case 
stands no better for the defendant, in that respect, than if the paper 
had been brought to him without the semblance of a signature. But 
suppose a will to be brought to a man in full health, with bis name and a 
mark put to it by another hand —would his adoption of it be a compliance 
with the statute ? Certainly not, whatever may be the efiect of ratifica- 
tion at common law ; for the signing must be performed not only by his 
direction, but in his presence, and consequently at the time of its adop- 
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ion. To what time is it referrible by the statute ? Necessarily to the 
time of ratification when it can, for the first time be said by the most 
favorable construction, to be the decedent’s act. But at that time the 
name was not first affixed either in his presence or absence ; it had been 
written before when it contributed no more to the act of execution 
than if it had not been written at all. Here, then, was one cardinal di- 
rection of the statute disregarded. Again; it was not written by his 
direction, for it was written before he had power to direct. But it is 
said that as any ratification is equivalent to a precedent authority, the 
antecedent signing must be taken for his immediate act. Such a _ posi- 
tion would not be assumed even under the statute of frauds. ** It has 
been hinted,” said Lord Hardwick, in Ellis v. Smith, already quoted, 
‘*as if this determination would lead the way to farther deviations 
from the statute, and by consequence allow the testator’s declaration 
that another signed for him to be good: but authority given by a tes- 
tator is a collateral thing, and a thing that ought to be proved: con- 
sequence is not to be built on consequence in a case of this nature. 
I think that where things are expressly required by statute, courts are 
not to say other things shall be equivalent to them.’? Was it not to 
exclude this very inference which had given so much trouble under 
the statute of frauds, and to declare that the exigences of the rule 
should not be satisfied with equivalents, that our statute was enacted ? 
It was obviously to exclude interpretation, that signing was required 
to be at the conclusion ; and if a constructive signing was intended 
to be precluded in that particular, it was intended to be precluded 
in every other. A plain path was marked out, which, it was in- 
tended, every testator should follow. Besides, ratification is an 
equivalent for authority only by implication ; and the direction con- 
templated by the statute, is peremptorily required to be express. 
Moreover, the statute speaks not of an authority, but direction, which, 
being antecedent to the intended act, must be express where it has any 
place at all, and which cannot be predicated of a subsequent confirma- 
tion ; for though the difference is a slight one, it is certain that, while 
every direction is an authority, every authority is not necessarily a di- 
rection. But ratiication, being merely an act of adoption, is not even 
an authority, but only an equivalent for one, which, I have said, an- 
swers not the exigence of the statute. Can it be supposed that the 
legislature, in laying down a plain rule for the unlettered and unassist- 
ed, intended it for matters which could be brought within it only by 
deduction ? Such an interpretation would let in the very mischief in- 
tended to be excluded. We are therefore unable to concur in the 
opinion of the district court, expressed, as the president frankly ad- 
mitted, with hesitation. 

Judgment reversed. 
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District Court of the United States, Eastern District of Pennsylvania, 
October, 1840, at Philadelphia. 


VansyckKLe v. Toe Scuooner Tuomas Ewino ann Owners. 


A schooner bound from Philadelphia for Mobile, arrived at or near the entrance of Mo- 
bile bay, and being unable to obtain a pilot, the master undertook to follow a pilot 
boat up the bay, when the vessel run on a bar of mud. Held, under the circumstan- 
ces of the case, that the master adopted the most safe and judicious course, and that 
any joss which occurred was not to be imputed to any fault or miscunduct of his. 


While the vessel was ashore, and after unsuccessful eff rts had been maide to get her off 
it was considered necessary to throw her deck load overboard to keep her from beating 
to pieces, which consisted, in part, of eighty-eight barrels of brandy; the heads of 
which were stove in. Held, that there was no negligence, want of skill or miscon- 
duct in this; and that the loss was properly by the perils of the seas. 

Tue libellant in this case complained, that on the 4th of March, 
P 1840, at Philadelphia, under a certain contract or bill of lading, he 

shipped in good order and condition, on board the schooner Thomas 

Ewing, whereof John W. Ireland was then master, 10 hogsheads of 

rum, 20 casks of fourth proof brandy, 50 barrels of rum, and 160 

barrels of first proof brandy, whereof 88 barrels of the first proof 

brandy were laden on the deck of the said schooner, to be delivered 
in like good order and condition at the port of Mobile, the dangers 
of the sea only excepted, unto Ogden & Brother, or their assigns, they 
paying freight, &c. That on the 6th of April the vessel arrived at 

Mobile ; that the consignees offered to pay freight according to the 

stipulations of the bill of lading. That all the goods were delivered 

p except the 88 barrels of brandy laden on the deck of the schooner, 

which were never delivered—but that the said 88 barrels of brandy 
were wantonly, illegally, and contrary to the contract aforesaid, stove 
in on the said deck, and totally destioyed without any sufficient or le- 
gal cause, on the fourth and fifth days of April, 1840, during the con- 
tinuance of the said voyage. 

Tt was further stated that by the misconduct and want of skill and at- 
tention of the said John W. Ireland, in attempting to proceed up Mo- 
bile bay, without a pilot on board, and by other misconduct and neg- 
lect of the said John W. Ireland, the said schooner grounded on the 
west bank of Mobile bar, on the evening of the fourth of April, 1840 
> —by means of which misconduct and neglect the libellant was subjec- 
ted to pay as salvage and charges incident thereto, on that part of 
his goods not destroyed by the said John W. Ireland, and shipped in 
the hold of the schooner, $593 64. 

The claim of the libellant was for the amount or value of the 88 bar- 
rels of brandy destroyed and totally lost, and for the salvage and charg- 
es paid by him on that’ part of his goods which was safely delivered. 

The answer of the respondent, put in on bebalf of the owners of the 
schooner, alleged that the schooner proceeded on her voyage on the 
5th of March last, and arrived at Mobile on the 6th of April following 
—that during her voyage, viz: on the 4th day of the said April, the 
vessel grounded on the bar of Mobile bay, owing to the difficulty of 
58 
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the navigation and state of the weather—and to the impossibility of 
procuring a pilot for the immediate use of the said schooner, at the 
same time the master thereof following the advice and direction of the 
pilot who was aboard one of the vessels in advance of the said schoon- 
er. The respondent avered that the said grounding of the schooner arose 
from and was caused by the dangers of the sea, and not in any degree 
by the misconduct, want of skill or attention of the said master, or by 
any neglect on his part. That for the purpose of lightening the vessel, 
and in order to save her frow bilging, she striking very hard, the deck 
load was thrown overboard, the heads of some of the casks being stove 
in—that no part of the cargo but the deck load was injured—that this 
was done in order to the general safety and preservation of the vessel 
and cargo, and conduced to that end. 

The answer then proceeded to aver, that having failed in all the at- 
tempts to start the schooner from her position in the mud, certain fish- 
ing smacks were employed to unload the cargo and take it to Mobile, 
and that the vessel being thus lightened was got off and proceeded to 
Mobile ; that the average and salvage paid for their service were adjudg- 
ed and settled by proceedings in the admiralty court at Mobile, to which 
the consignees of the brandy of the libellant were parties and assent- 
ed ; and that they received all the goods contained in the bill of lading, 
except the barrels thrown overboard ; that they paid the freight and al- 
so their proportion of the average and salvage. 


Hood for the libellants. 
G. M. Wharton for the respondents. 


Hopkinson, J. after commenting on the evidence in the case, said: 
On this evidence we are to decide whether the loss complained of was 
caused ‘by perils of the sea,’’ or was the consequence of unskilful- 
ness, negligence, inattention or fault of the master ; whether, in the 
language of the libel, the goods in question were destroyed contrary to 
the contract of the bill of lading, wantonly, illegally, and without any 
sufficient and legal cause. ‘The counsel for the libellant has with great 
industry collected and cited numerous cases to explain what are pro- 
perly perils of the sea, and what it was the duty of the captain to do 
before he proceeded to the extremity of casting part of his cargo over- 
board. The law upon these points is well settled and must be conce- 
ded to the libellant as he claims it. Our inquiry is of the facts—that 
is whether the captain did conform himself to that, which the law re- 
quired of him in the circumstances and situation in which he was plac- 
ed. The libellant has taken two leading exceptions to his conduct and 
proceedings. His attempt to come up the bay withcut a pilot. His 
breaking the barrels of brandy, instead of throwing them overboard, 

an daking the chance of recovering all or some of them by their float- 
ing on shore. Some other objections have been stated, but they are 
either of little importance or included in those mentioned. 

The schooner Thomas Ewing had a valuable cargo on board, about 
59,000 dollars—she had three seamen before the mast, with the cap- 
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tain, mate and cook, to navigate her. She arrived at or near the en- 
trance of Mobile bay on the afternoon of the third of April ; the dis- 
tance from Mobile is not accurately ascertained by the witnesses, but 
I collect from their testimony that it is about 45 miles. She came to 
this point in the afternoon, the navigation of the bay was known to be 
difficult, and I should presume, impracticable, without extreme dan- 
ger at night, unless under the command of a pilot, or some guidance 
that might be reasonably depended upon. The master of the schoon- 
er having a pilot boat in sight, hailed her and endeavored to get a pilot 
from her.—But itappears she had but one on board, and he was engaged 
for a ship then entering the bay. ‘The master of the schooner being 
thus disappointed, asked ifthere were any more pilots out, from which 
we must suppose that it was his intention to wait for one, if by wait- 
ing there was a probability of obtaining one. He was answered in the 
negative. The question then presents itself—what was it his duty to 
do in the actual situation in which he was placed—-a pilot\could not 
then be had, and there was no prospect of his getting one until the 
next day. Night was coming on, and although the weather was not bad, 
nor even then squally, yet the two seamen testify that the appearances 
were such as to warrant a belief of approaching bad weather. Eben- 
ezer Large says—the water looked very bad, like squally and rough 
weather. This was just before sunset.. H. Jordan says the weather 
was very thick, looking cloudy—it had the appearance of bad weather 
—and the wind was fair for going up the bay—the pilot was going up 
the bay—and either on the suggestion of the master of the schooner, 
or of the persons on board the boat, it was determined to follow her 
up the bay. Was this a wise and judicious determination, such as a 
prudent and skilful navigator would make, or is the master chargeable 
with misconduct, want of skill, and inattention to the interests commit- 
ted to his charge, and his duties, as the master of this vessel, in so de- 
termining. He had but one other choice, which was to beat out again to 
sea, for the wind was setting up the bay, and take his chance there for 
the weather through the night, and until he should be able to procure 
a pilot, which was altogether uncertain. We must not forget that no 
person on board the schooner made any objection then to the course 
adopted by the captain, nor has any witness here said it was injudicious, 
and the mate expressly approved of it. The persons on board the 
pilot boat, who may be presumed to have been acquainted with the 
navigation of the bay, recommended it, and told the master of the 
schooner to follow them and they would take him in. This was done 
after the master. had informed them of the draught of water of the 
schooner. It is clearly in evidence, that the schooner did follow the 
pilot boat, steering by the directions they received from her as nigh as 
they could. The night was dark—at times they could see where the 
boat was only by their light. If the schooner had taken the other al- 
ternative and gone to sea, and any disaster had happened to her, it 
would have been more difficult to defend the master against the charges 
of unskilfulness, inattention or imprudence. It is my opinion that in 
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determining to follow the pilot boat up the bay, he adopted the most 
safe and judicious course in his power, under all the circumstances in 
which he was placed, and, of consequ«nce, any accident or loss which 
occurred in the execution of that proceeding cannot be imputed to the 
misconduct or fault of the master of the schooner. 

This brings us to the second ground of complaint—for it is undeni- 
able that the master was not only bound to the exercise of skill and at- 
tention before the accident, but that after it occurred it was incumbent 
upon him to use the same skill and attention to prevent any loss of the 
cargo, or to make it as little as possible. About eight o’clock in the 
evening the schooner being under full sail, with a fair wind, and follow- 
ing the pilot boat as nearly as they could, ran upon a bar of mud. The 
ww boat was immediately hailed, but did not come to their relief. 

very effort seems to have been made by carrying out the anchor and 
heaving upon it, &c., to get her off, but in vain—she lay thumping on 
this bar heavily—there being a considerable sea and surf running upon 
her. It was thought, says Large, by the captain and mate necessary 
to throw her deck load overboard, to keep her from beating to pieces. 
It was done ; it lightened her, and she did not thump sohard. Jordan 
also details the efforts made to get the schooner off—which seem to 
have been all that judgment and skill could devise ; she beat, he says, 
very heavy on the bottom ; it was calm, but there was a very heavy 
surf. The captain sent for the witness and another man into the cabin, 
and asked them what they thought about throwing off the deck ioad. 
Witness said he did not think the vessel would stand long whole, and 
the deck load was thrown overboard. To the necessity of this measure 
for the safety of the vessel and all the rest of the cargo, we have the 
opinion of the captain, the mate, and two out of three of the seamen 
—can we judge of it better than these persons, who were present at 
the scene, and whose vocation enabled them to estimate the danger and 
the necessity of the remedy? ‘The event justified the proceeding— 
the vessel was lightened, the thumping became less, and she was finally 
got off without injury to herself or the rest the cargo. As to the means 
of getting rid of the deck load, can we say it was a wanton and illegal 
sacrifice of the property, and that the barrels should have been thrown 
overboard, and not broken up on the deck of the vessel? She was 
not strongly manned, and some of her crew were necessarily employed 
in various services. When the order was given to throw the deck 
load overboard, it does not seem that the manner of doing it was ex- 
pressly directed. The men who undertook it, to whom the order was 
given, began by cutting away the lashings and throwing over the lum- 
ber that was in their way. ‘They then tried to heave overboard a bar- 
rel of liquor, just whole as it was, but they found they could not do it, 
and then they went to work staving the heads and cutting the hoops. 
I understand, although it is not expressly said, that the order to throw 
off the deck load was given to the two men that had been consulted, 
in the cabin. We have no direct evidence of the height of the schoon- 
er’s side from the deck, but I presume it is not unreasonable to sup- 
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ose it was from two to three feet. A barrel of brandy is no incon- 
siderable weight, and I can well believe that these men could not throw 
eighty-eight barrels over the side of the vessel, incommoded as they 
must have been by the rising and falling of the vessel as she thumped up- 
on the beach. I do notsee that the charge of negligence, want of skill, 
or misconduct can be maintained on this part of the case. 

I am of opinion on the whole case, that there was nothing in the 
immediate destruction and loss of the property of the libellant, nor in 
the conduct and proceedings of the master of the schooner antecedent 
to the disaster, which can be imputed to him as a fault, misconduct, or 
want of skill and attention in the performance of his duty, but that the 
loss happened by ‘‘ perils of the sea,’’ within the meaning of the con- 
tract contained in the bill of lading. ‘The average adjustment made at 
Mobile, although not binding on us, shows that the same view was ta- 
ken of the case both by the court of admiralty and the consignees of 
the libellant, who were parties to and acquiesced in that adjustment and 
settlement. 

Let the libel be dismissed with costs. 


Court of Common Pleas, New York, February, 1841. 


BaRLOW AND ANOTHER V. HEINE, 


A husband is not liable for necessaries furnished to his wife, when she is living sepa- 
rate from him without justifiable cause. 


Where a wife left her husband's house and on the same day obtained goods for wearing 
apparel, in an action against the husband by the tradesmen, it was held, that they 
could net recover, unless the jury were satisfied that the goods were necessary for a 

erson in her condition, and that the wife was legally justified in leaving her 
usband. 


If a husband order his wife to leave his house, although without any physical vielence, 
intending to live separate from her, he is liable for all contracts made by her which 
are necessary for her support. 


Tuts was an action to recover $585, being the amount of a bill of 
dry goods sold by the plaintiffs in August last to the defendant’s wife, 
while living in a state of separation from him. The defendant is a 
physician, and from the evidence adduced it appeared, that he and his 
wife had for some time lived unhappily, and had frequent quarrels, 
one of which was of so violent a nature as to attract a mob about the 
house. On one of those occasions the husband forbad her to go out, 
but she nevertheless left the house, and he then ordered the servants 
to let no person whatever into it. She, however, returned in a few 
hours and was let in by the servants, and went out again a second time 
and was again let in, her husband being from home, but was at the 
same time informed of the orders given by her husband to let no one 
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into the house. The second time she came, she was accompanied 
by her son, and took some things away with her and returned no more. 
On the same day she called at the plaintiffs’ store and purchased dry 
goods for wearing apparel to the amount of $585, for which this ac- 
tion was brought. It appeared that when she left her husband’s, he 
had her clothes or a greater part of them locked up. There was no 
evidence to show precisely what caused the quarrels between them, 
or which of them was most in fault. 


Mulock and Bates for the plaintiffs. 
Morrell and Besworth for the defendant. 


Inewis J. charged the jury. Our laws impose upon every man the 
duty to provide for his wife ; and while she is living in his house, she 
can bind him for such necessaries as are suitable to her condition in 
life. But if a wife, without a justifiable cause, quits his bed and 
board, he is not liable even for necessaries supplied to her, while she 
is in that state of separation ; and it does not make any difference 
whether the persons who furnish her with goods, know of her illegal 
separation or not. Where a tradesman finds a woman living separate 
from her husband, he is bound to inquire the reasons of it ; and if he 
does not inquire, but sells her even necessary articles, he cannot re- 
cover against her husband. The law considers, that an innocent man 
should even suffer Joss under such circumstances, sooner than it should 
fall upon the husband. So if Mrs Heine went from her husband 
without proper cause, and was living separate from him at the time the 
goods were sold her, however required by her wants, stil] the plaintitis 
cannot recover, even though they did not know that she was separated 
from him, and supposed that when she came to their store she was 
still living with her husband. The legal obligations of the husband to 
supply the wife with necessaries, arises from her cohabiting with him. 
And if she withdraws herself from that condition, and separates her- 
self from him, then the contract is at an end. 

But on the other hand, the law does not subject the wife to his ca- 
price or tyranny. If a wife cannot live beneath her husband’s roof, 
and, owing to his violence, physical or moral, is obliged to quit his 
house, he is liable for all contracts made by her which are necessary 
for her support, while separated from him. If he turn her out of 
doors, by doing so he sends ber away with a letter of credit and makes 
her his agent, which binds him for all necessary contracts made by her. 
Otherwise, the wife, receiving no support from her husband, and with- 
out any right to bind bim, would be most destitute, and compelled to 
endure every privation, with nothing to rely upon but the world’s 
charity. The law does not leave her thus destitute. If a man turn 
out his wife, she may contract for what is necessary for her subsist- 
ence. If a man and wife separate, and he provides a place for her, 
and makes arrangements for her support, in such case he is not bound 
by her contracts, as the reasons which would render him responsible 
have then ceased. But in this case, he did not provide any place for 
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her, when she left his house. When she left her house, voluntarily 
or not, she went to her daughter’s as a mere place of refuge. ‘The 

reat question of fact you are to inquire into is the circumstances un- 
der which they separated. 

There was some testimony to show that the wife was turned out, 
and mate to separate from bed and board. I do not mean to say 
there is not sufficient evidence for the jury to assume that she was actu- 
ally turned out, but it is not so clearly a case of turning out as is some- 
times exhibited. If the jury come to the conclusion that he ordered 
her out seriously, and intending that she should go and stay away from 
him, and that he did not use the words in tl.e mere freak of passion, 
frou which he would afterwards relent, but that he did it in confirma- 
tion of a resolution which he had previously, adopted, then it would 
amount to such a turning away as would justify her in leaving him, 
and throw her on the credit of the world so as to sustain this action. 
It is not necessary that any actual physical violence should be used to 
turn her out. 

On the morning of their separation there was some difficulty be- 
tween them, and he told her not to go out. A husband has the right 
to regulate such matters to a reasonable extent. He has no right to 
imprison his wife or treat her as a slave, but he has a right to regulate 
her locomotion, and if, for good reasons, he thinks proper to prevent 
her gadding abroad, she ought to obey him. In the present case, she 
went out and he ordered the servant not to let her in. You are to 
consider whether this was a mere ebullition of temper, of which he 
repented before night, and that she acted on it, and without seeing bim 
again or giving him time to relent, she chose to break up their mar- 
riage and put herself on her own rights, to charge him in this way. 
( will not say whether his conduct was sufficient to justify her 
in doing so, but it could not unless the wife had every reason to 
suppose he was determined to carry out his avowed intention. ‘The 
question is, then, did the defendant in August last turn his wife out of 
doors or separate from her, so as to give her a credit with the world. 
If he did, he is bound for any necessaries which have been supplied 
her. The next question is, if these articles were sold to the defend- 
ant’s wife, were they necessary for her? Their being necessary or 
not must of course vary according to the different station of different 
persons : as what would be necessary for the wife of a rich man, ac- 
customed to certain elegancies and luxuries, would not be necessary 
for the wife of a poor man. The jury should therefore consider the 
circumstances of-the defendant, in deciding whether the articles sup- 
plied his wife were necessary or not. If you think some parts of the 
goods were necessary for her, and the remainder not, you can allow 
them and strike out the rest, if you think the plaintiffs are entitled to a 
verdict. 

Verdict for the defendant. 
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Superior Court of Judicature, New Hampshire, Merrimack, Grafton. 
and Coos Counties, December Term, 1840. 


AGREEMENT—CONSIDERATION.—Action founded upon an agree. 
ment of the defendant to pay $4,000 for the plaintiff’s right in a cer. 
tain part of the Indian Stream Territory, or on certain conditions to 
reconvey the same land. The plaintiff had conveyed his right in said 
land, which he claimed by a deed from certain Indians, under which 
he had taken possession, to the defendant by a quit claim deed, with 
a covenant against the grantor and those claiming under him. Held, 
that even if the plaintiff’s deed from the Indians was void as being 
against several acts of Congress, (which point, however, was left un- 
determined, ) still the plaintiff’s possession, which passed by the deed, 
and the covenant in the deed, constituted a sufficient consideration for 
tle agreement declared on.— Bedell v. Loomis. 


ADMINISTRATOR—MorteaGe.—T he administrator of a mortgagor 
cannot maintain an action for the rent of real estate against a tenant of 
the purchaser of the equity of redemption under a sale on execution, 
though the mortgagor has redeemed the equity from such purchaser. — 
Mason v. Davis. 


Bait.—It is a good defence for bail, that the action, in which the 
bail was taken, (which was debt on a judgment, ) was for a less amount 
than $13,33. ‘That the judgment sued was originally for more than 
that sum, if it was before suit reduced by payments below that sum 
does not justify an arrest. The bail may take this defence, though 
the execution, on which the bail were notified, was erroneously issued 


against the body of the defendant.— Gilman v. Phelps. 


Bitis anp Notes.—l1. It is no defence in an action upon a note, 
that the holder had agreed to accept from the debtor, in lieu of it, the 
note of another person, it not appearing that the latter had been offered 
or delivered to the plaintiff.—Kimball v. Grover. 


2. A party, who has put his name on the back of a negotiable secu- 
rity, at the time of its execution, (not being the payee, ) may be sued 
as an original promissor.—Martin v. Boyd. 


Bitts ano Notes—Insotvent.—The plaintiff’s intestate and 
the defendant were co-promissors upon a note, which had been pre- 
sented to the commissioners of insolvency upon the estate of the intes- 
tate, on which a dividend of about 10 per cent. had been paid. Held, 
that the administrator could maintain no action for contribution.— 
Fletcher v. Grover. 


Bitts anp Nores—Surety.—The receipt of interest in advance 
by a bank, from the principal, is prima facie evidence of an agreement 
of the holder of the note to give time to the principal, which will dis- 
charge a surety. —.V. H. Savings’ Bank v. Ela. 
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Commission Mercuant—Insurance.—lIn an action against a 
commission merchant for not insuring goods consigned to him for sale, 
the goods having been destroyed by fire, the rule of damages, (no 
mercantile usage of a different kind being shown.) is the value of the 
goods at the time of the loss.— Wheeler v. French. 


Covenant —EvipeENceE—Damaces.—Action founded upon the 
covenant in the deed mentioned in a preceding case. A grantee, who 
yields to a paramount title and extinguishes it by purchase, has the 
samme remedy upon his covenants, as if judgment had been recovered 
against him by the party holding such title. A sale by the administra- 
tor of one of several parties, holding by such paramount title, of the 
undivided share of his intestate, does not constitute an eviction of 
the other co-tenants of the intestate. An office copy of a deed, (the 
original not being accounted for,) is not evidence, except where a 
party claiming under it, offers it as a part of his chain of title. ‘The 
rule of damages, where the grantee has extinguished a paramount title, 
is the amount paid by him for that purpose, together with his expenses 
and trouble, provided these amounts do not exceed the value of the 


land. — Loomis v. Bedell. 


Derosition.—The objection to a deposition, that it was taken be- 
fore a justice who had acted as attorney for the party taking the depo- 
sition, cannot be made by the other party, who was present at the 

caption, and was then aware of the objection, but took no exception at 
the ume.— Whittier v. Whittier. 

Guarpian anp Warp.—Stock and farming tools placed by a 
guardian upon a farm of his ward, will in the absence of any circum- 
stances having a contrary tendency, be presumed to be the property 
of the ward. — Tenney v. Evans. 


Huspganp anp Wire.—In a case where there is no marriage set- 
tlement, or agreement to make any, between the parents of parties who 
are about to contract marriage, the father of the wife is not estopped 
to claiin household furniture, which he had entrusted with the daugh- 
ter, under circumstances, which would induce the father of the husband 
to suppose it a gilt te the daughter.— Bachelder v. Lake. 


Orricer.—An officer is not liable to a debtor for the value of 
property attached by him and left on the premises of the debtor, and 
malicously destroyed by some person unknown.—Furrar v. Simonds. 


PartNerRsHip.—The admissions of a partner, made after the dis- 
solution of the partnership, are evidence against his co-partner.— Cate 
v. Underwood. 
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Supreme Judicial Court, Massachusetts, March Term, 1840, at 
Boston. 


Wericut v. Dame AND OTHERS. 


A member ofa corporation, though not an officer or agent thereof, may rightly be made 
a party to a bill in equity against the corporation and individuals, for discovery and 
relief, and is bound to answer, on oath, so much of the bill as seeks for a discovery of 


matters affecting the corporation. 


It is not necessary that such bill should aver that the member of the corporation, who 
is thus made defendant, has any information which is not possessed by other members 
thereof ; nor need the bill assign any special reason for requiring such defendant to 
make the discovery prayed for. 


Where a bill for discovery and relief is filed against a party who is not liable to a de- 
cree for relief, but is bound to make discove ery, a demurrer by him to the whole bill 
will be overruled : He should demur only to that part of the bill which seeks relief. 


After a demurrer of record, to the whole bill, is overruled, the defendant may demur 
ore tenus to the part of the bill which is demurrable, and such demurrer will be aliow- 


ed. But he wi:l not be allowed bis costs. 


Bixt in equity against Dame, the South Wharf Corporation, George 
Morey, a member of said corporation, and others, praying for discov- 
ery and relief. The bill alleged that the plaintiff had conveyed lands 
to Dame on certain trusts, and that Dame afterwards, in execution of 
said trusts, agreed with H. 8. Kendall to convey the lands to him, and 
the plaintiff joined with Dame in conveying the lands to Kendall, who 
had knowledge of said trusts, upon an express agreement that such 
conveyance should not affect said trusts, nor the rights of the plaintiff, 
nor the duties or liabilities of Dame and Kendall ; and that Kendall 
conveyed said lands to the South Wharf Corporation, the members of 
which corporation knew of the trusts aforesaid, and therefore took the 
lands subject thereto ; but that Dame, Kendall, and said corporation, 
had combined, &c., and refused to perform the said trusts. (See the 
bill more fully set forth, 22 Pick. 55.) ‘The defendant, Morey, de- 
murred to the whole bill. 

Bartlett, in support of the demurrer. As the members of the 
South Wharf Corporation cannot be decreed to execute the trust 
which the bill alleges to have attached to the property conveyed to the 
corporation, and the bill prays for the relief, the demurrer was well 
taken. Story, Eq. Pl. 253. Mitf. Pl. (3d ed.) 130. If the bill 
against the members of the corporation had been for discovery only, 
could they have been rightfully made defendants, it being averred that 
they had knowledge of the trust ? It is submitted that they are to be 
examined as witnesses only, and not as defendants. It is, in general, 
a cause of demurrer that those, who are mere witnesses, are made 
parties to a bill. Cooper, Eq. Pl. 41, 42. Story, Eq. Pl. 201. 
One exception to this rule is the case of officers and agents of corpo- 
rations, who partake in their transactions, and are made parties merely 
for the purpose of discovery. 2 Story on Eq. 715. Beames Eq. 
22. 31. Cooper Eq. Pl. 202. 1 Hoffm. Ch. Pract. 239. Fenton 
v. Hughes, (7 Ves. 289.) The court will not extend this exception. 
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Unless the defendant is an officer or agent of the corporation, or the 
bill shows that he was a participator in the transaction, he cannot be 
made a party. Story Eq. Pl. 202. How v. Best, (5 Mad. R. 19.) 
It is not alleged in this bill, that Morey has any more knowledge of 
the subject of complaint than any other member of the corporation ; 
nor is any special reason assigned, in the bill, for requiring of him the 
discovery prayed for. The only case, that has been found in the Eng- 
lish books, where any one but an officer of a corporation has been 
made defendant, is Dummer v. Corporation of Chippenham, (14 Ves. 
245 ;) and that was a case of a charge against the corporators them- 
selves, as the persons who did the wrong complained of in the bill. 
See Vermilyea v. Fulton Bank, (1 Paige, 37.) Le Tezier v. Mar- 
gravine of Anspach, (15 Ves. 164.) 

Choate, for the plaintiff. This demurrer is too broad, and must be 
overruled, if corporators may be made parties either for relief or for 
discovery. Hinde Ch. Pract. 149. Higinbotham v. Burnet, (5 Johns. 
Ch. 186.) Corporators are proper parties for a discovery. Edwards 
on Parties, 49. Brumly v. Westchester County Manuf. Society, (1 
Johns. Ch. 366.) Dummer v. Corporation of Chippenham, (14 Ves. 
245.) Fulton Bank v. Sharon Canal Company, (1 Paige, 219.) Wych 
v. Meal, (3 P. W. 310.) These cases establish the doctrine that cor- 
porators, and even former officers of a corporation, may be made par- 
ties to a bill of discovery. In this commonwealth, where corpora- 
tions are greatly multiplied, and draw within their control so vast an 
amount and variety of transactions, the rule already established will be 
applied liberally. 

Putnam J. This bill is for discovery and relief. ‘The South 
Wharf Corporation is a party, and George Morey, a member of the 
corporation, is a party also, and has filed a general demurrer to the 
whole bill. 

The first question is, whether the members of a corporation may be 
made parties, so far as the plaintiff seeks for discovery only, or 
whether the plaintiff shall be confined to an examination of the corpora- 
tors as witnesses. ‘The defendant, Mr. Morey, contends that he is 
liable to answer only as a witness, while the plaintiff insists on the 
right to proceed against him as a party. 

A little more than a century ago, it was held by Lord Talbot, that 
an officer of the East India Company, was properly made adefendant, 
in order to discover some entries and orders of the company. Wych 
v. Meal, (3 P. W. 310.) And it seems to us to have been so ruled 
upon the soundest reason. The principle of equity is, that the plaintiff 
shall have a full discovery of material facts under the sanction of the 
oath of the party in interest. The answer of a corporation, under its 
common seal, gives no such sanction. The court cannot but see that 
the name of a corporation is but the name which the individual mem- 
bers of the corporation have taken or accepted. ‘The corporators 
themselves are really the persons interested, and who should, upon the 




















460 Recent American Decisions. 


principles of equity, be called upon to make discovery upon their 
oaths. 

The case of Wychv. Meal, above cited, was against an officer of the 
East India Company ; and the defendant, in the case at bar, not being 
an officer of the South Wharf Corporation, denies the applicability of 
that case to this. But we cannot think that the rule should be confin- 
ed to the officers of acorporation. ‘lhe individuals, who are not offi- 
cers, may be those only who know the facts sought to be discovered. 
In the present case, for example, whether the corporation was affected 
with knowledge of the alleged trust and charge upon the estate, which 
has been conveyed to it, at or before the time when it received the 
deed, may have been carefully concealed from its officers, though well 
known to other individual corporators. Nor is authority wanting, an- 
cient and modern, on this point. In 1 Vern. 117, there is an anony- 
mous case of a bill against a corporation for the discovery of writings. 
The defendants answered under their common seal, but nothing to their 
prejudice ; and the court ordered that the clerk of the company, and 
such principal members thereof, as the plaintiff should think fit, should 
answer on oath. In Dummer v. Corporation of Chippenham, (14 Ves. 
245,) this point was ruled by Lord Eldon, and the individual mem- 
bers of a corporation, trustees for a charity, were compelled to answer 
upon their oaths. See also Edwards on Parties, 49. 

It was objected that this practice would be inconvenient and oner- 
ous to the individual corporators, against whom it is not pretended that 
any decree for relief can be made. But we think that where discovery 
only is sought, the costs which must be paid to the party, in such case, 
would prevent the evils which have been apprehended. 

The examination of the corporator, as a party, is obviously much 
more beneficial than an examination of him as a witness. As a party, 
he will be obliged to answer to such interrogatories upon such topics 
as the plaintiff shall propose, and will not have the opportunity to do 
away the effect of his answer, as a witness, upon a cross-examination, 
might be enabled in a great measure to accomplish. 

We are all of opinion, that Mr Morey is bound to answer, so far as 
the bill seeks for a discovery, notwithstanding there is no allegation in 
the bill that he possesses any information which was not common to 
other individual members of the corporation. It is to be presumed 
that the plaintiff had good reason to believe that the members of the 
corporation, on whom he called for an answer, bad material informa- 
tion, and might make a discovery which would be beneficial ; and, 
therefore, if the plaintiff thinks fit, he has a right to make such mem- 
ber a party, for the purpose of discovery. 

But it is certain that no relief can be had against the defendant, as an 
individual corporator. His answer will not be evidence against the 
corporation ; but it may be, nevertheless, of the utmost use to the 
plaintiff, in the further prosecution of the cause. 

The question then is, whether the demurrer shall hold, inasmuch as 
the plaintiff has sought for relief as well as discovery. We adopt the 
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old rule of pleading in equity, that on a general demurrer to the whole 
bill, if there is any part, either as to the relief or discovery, to which 
the defendant ought to put in an answer, the demurrer, being entire, 
ought to be overruled. 1 Harrison Ch. Pract. (7th ed.) 414. Hig- 
inbotham v. Burnet, (5 Jobns. Ch. 186.) ‘This was the practice for- 
merly adopted in England, and at present continued in New York. Story 
P]. 253, 254, note. The defendant should answer as to the discovery, 
and Saws as to the relief. Laight v. Morgan, (1 Johns. Cas. 434.) 
The demurrer of record is therefore overruled. But the defendant 
now demurs ore tenus to the prayer for relief, and that demurrer is al- 
lowed ; but with costs. 

The defendant must answer to that part of the bill which seeks dis- 
covery, and will thereupon be entitled to his costs. 


Sears v. Citr or Boston, 

Held, that a citizen of Boston who went abroad to reside, with the intention of resum- 
ing his residence in Boston, was liable to be taxed for his personal property and poll, 
during his absence. 

Assumpsit by David Sears, to recover of the city of Boston, an 
amount of money, paid by hits on compulsion, for taxes in May, 1837. 
The case was submitted to the court on an agreed statement of facts: from 
which it appeared, that the plaintiff, on June Ist, 1836. left Boston 
with the intention of residing with his family in Paris, France. All 
the members of his family follow ed him in September of the same year, 
and his dwelling house with his furniture was leased for one year. At 
the time of his departure, the plaintiff intended to resume his residence in 
Boston, but had not determined the particular time of his return. It 
was its expectation to be absent three years at least, and to remain 
with his family stationary in Paris, in which city he hired a dwelling 
house for one year. The state of commercial affairs in this conntry 


induced him to return to Boston in October, 1837, and his family re- 
turned in July, 1838. On May |, 1837, Mr Sears was asse ssed for 


his poll and personal estate in the taxes for that year and paid the 
amount of these taxes by compulsion. Prior to the assessment of these 
taxes, his agent delivered a notice to the city assessors, to the effect, 
that Mr Sears had removed from the city and leased his mansion house, 
and did not consider himself chargeable with taxes as an inhabitant of, 


or resident in, Boston. 
a Se these facts, the question was argued to the court, whether 


Mr Sears was rightly assessed : and if he was not, then he was to re- 
cover back the amount paid ; otherwise the plaintiff to become non- 
suit, and the defendants to recover costs against him. 

W. D. Sohier for the plaintiff. 

Pickering, city solicitor, for the defendants. 


Suaw C. J. delivered the opinion of the court to the effect, that 
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Mr Sears was properly assessed. They considered him as properly 
coming within the law. He had no intention, when he left Boston for 
Paris, of making a permanent residence abroad. So far as citizenship 
and residence were concerned, his case was parallel to that of a travel- 
er or a seaman, absent a long time, but not losing their citizenship. If 
he had returned the day before any election, he would have been 
entitled to vote. 
Judgment for the defendants. 





THORNDIKE Vv. City or Boston. 


A citizen of Boston, who had been at school in the city of Edinburgh when a boy, and 
formed a predilection for that place as a residence, and had expressed a determination 
to reside there, if he ever should have the means of so doing, removed with his family 
to that city, in 1836, declaring, at the time of his departure, that he intended to re- 
side abroad, and that if he should return to the United States, he should not jive in 
Boston. He resided in Edinburgh, and the vicinity, as a housekeeper, taking a lease 
of an estate for a term of years, and endeavored to engage an American to enter his 
family for two years, as instructer of his children. Before he left Boston he made a 
contract for the sale of his mansion house and furniture there, but shortly aflerwards 
procured said contract to be annulled, (assigning as his reason therefor, that in case 
of his death in Europe, his wife might wish to return to Boston,) and let his house 
and furniture toatenant Held, that he had changed his domicil, and was not liable 
to taxation as an inhabitant of Boston, in 1837. 


Jn an action to try the question whether the plaintiff, who had left the country with his 
family, was liable afterwards to be taxed as an inhabitant of the place of his former 
residence, a letter from him to his agent in that place, expressing his intention to re- 
side abroad perm:nently, is admissible evidence, if written before he knew that a 
tax had been assessed upon him, though written after the assessment. liter, it 
seems, of such letters written after he knew that he was taxed. 


When evidence has been improperly received or rejected, and a verdict is found against 
the party taking the exception, »nd a motion for a new trial is made on that ground, 
such motion will not be granted if the court can see plainly, from the whole evidence, 


that independently of the evidence received or rejected, the evidence in support of 


the verdict so decidedly preponderates, that a verdict the other way would be svt aside 
as against evidence. 


Gardiner and English for the plaintiff. 


Pickering, city solicitor, for the defendant. 


INTELLIGENCE AND MISCELLANY. 


Mepicat Evipence.—The remarks in our last number upon medical evidence, 
are considered objectionable, by a writer in the Boston Atlas, newspaper, of the 
20th ultimo, who is said to be one of the witnesses at the late trial of Mrs Kinney. 
We do not perceive anything in the criticism to cause a change inthe views 
which we expressed, or, indeed, to render any reply on our part necessary; and we 
notice it principally because it is corroborative, in many respects, of the positions 
taken by us. The writer seems particularly anxious to controvert positions 
which we never assumed. “We deny,” le says, “ that there was the slightest con- 
tradiction or incompatibility in the evidence of these witnesses,” in regard to the 
ecchymoses. Who said there was? We said, that “a difference between these wit- 








— 2 ae Wt Oak CD 


ak oe a af 


eee ae ae ee 








Intelligence and Miscellany. 463 


nesses of several square inches in the size of an ecchymosis in a human stomach, 
and in the number, is quite observable.” Again, he says; “one of them states, 
that an ecchymosis was found an inch or more in diameter, and another that it was 
three inches in diameter. If the last of these statements is true, the first is true 
also.” Ifthere is any consolation to be derived from this logical conclusion, we 
shall not undertake to disturd the writer in the enjoyment of it, never having, our- 
selves, asserted the contrary. ‘There is little doubt, however, that witnesses who 
make an especial examination of a specific thing, and differ thus in regard to its 
size, have named very little weight with the court or jury. But it is said to 
be the existence of these spots, and not their particular size or number, which is 
relevant to the case. Who told the writer this? In our humble apprehension, “ the 
whole truth” is what is “relevant to the case.” But in this statement, we have 
an important reason why medical gentlemen often impair the effect of their testi- 
mony, and sometimes make themselves ridiculous on the stand. In assuming to 
judge what is relevant to the case, they undertake the province of court and jury, 
not regarding the distinction between testimony and the effect to be given to it— 
the former requiring, in genera], but asimple statement of facts, and the latter often 
tasking severely the judicial mind, and requiring the aid of the greatest efforts of 
learned counsellors at the bar. It is this overweening conceit of being wise above 
what is written, which especially needs to te taken down by severe and skilful 
cross-examination. ‘This writer, too, holds the medical knowledge of counsellors 
at the bar in quite too low estimation, not reflecting that they make it an especial 
object to examine minutely and thoroughly every point in the case. He says the 
interrogatories of the bar “are generally made by persons who are unacquainted 
with the science about which they inquire ;” and yet we will venture the asser- 
tion, that every counsellor in the trial of Mrs \inney knew as much in regard to 
the medical points applicable to the case as the physicians who testified. Itis a 
great mistake, which some physicians make, that they are called to testify what 
nobody else knows, or to give information which could be obtained no where else. 

The writer says: “ We do not perceive the propriety of introducing, on this occa- 
sion, the instance of conflicting testimony between certain physicians in a certain 
trial in the state of New York.” Nor do we, never having heard of such a case. 
We spoke of a case ina “neighboring state,” the propriety of introducing which 
will appear, we think, to those who read our remarks. There are several other 
statements in this newspaper article to which we thought of replying, but it is 
hardly necessary to dose. The above specimens will show that our criticisms 
are not more “illogical, unjust or untrue,” than the reply to them. We are bound, 
however, to correct an error, which, it is asserted we made, in remarking, that Dr 
Bigelow had made a statement “in a late number of the Medical and Surgical 
Journal.” By a reference to that journal, (a journal, by the way, which we al- 
ways read with great pleasure and profit,) vol. 23, page 346, it will be seen, that 
we were innocently led into the mistake, if it be one. It is there said, “ the body 
[of Mr Kinney] was examined by Dr J. B. S. Jackson, in presence of Dr Bigelow 
and myself, at 4 o’clock P. M.—and he has kindly prepared his notes of the post 
mortem examination to accompany these remarks.” 

One other statement should be made in this connection. It has been intimated 
to us, that it was supposed by some that Dr Gay was referred to in our former re- 
marks. Itis due to that gentlemanto say, that such was not the case. His skill 
and accuracy is well known, and the reporter of the trial says in a note upon his 
testimony, that he “ exhibited great accuracy and skill in chemistry.” 

In conclusion, we desire to remark, and it gives us great pleasure to do so, that 
the gentleman who is supposed to have written the article we have been examin- 
ing, testified as well on the stand as any witness we ever heard. We regret that 
he should enter into a defence, upon principle, of mistakes which were obvious to 
many medical gentlemen present, or advance sentiments which are tinctured with 
vulgar errors, scarcely creditable to a gentleman of high reputation in a learned 
profession ; and in a style of criticism, somewhat less dignified, than might be ex- 
pected from a professor in the leading medical school of New England. 
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Dvewiine 1x Exctanp.—The late trial of the Earl of Cardigan, in England, 
on the 16th of February, came to a most lame and impotent conclusion. After 
fitting up the room in which the house of lords temporarily hold their sittings, at 
an expense of some thousand pounds, for the accommodation of spectators, con- 
sisting mostly of peeresses and other ladies, the lords assembled for trial, in their 
robes, wearing the collars of their order, and al] in cocked hats. Lord Denman, 
as Lord High Steward, presided. The Attorney General and Mr Warburton 
conducted the prosecution, and Sir William Follett, Mr Sergeant Wrangham, and 
Mr Adolphus, appeared for the defence. The indictment contained three counts, 
charging the prisoner with firing at Harvey Garnett Phipps Tuckett, with intent 
to kill and murder him—the secend with firing at him with intent to maim and 
disable him—and the third with inient to do him some grievous bodily harm. 
The whole transactions of the duel were proved by three witnesses, who were 
casual spectators, and viewed the whole, including the loading of the pistols and 
firing twice in succession. One of the witnesses was a constable of the parish, 
who came up immediately after the second shot, having been witness to both, and 
arrested all the parties, (five in number, including the surgeon,) in the Queen’s 
name. It was proved distinctly, that the duel was fought with Captain Harvey 
Tuckett, and it was proved by other evidence that the christian name of Captain 
Tuckett of the 11th Light Dragoons was Harvey Garnett Phipps, but it was not 
proved by any witness who identified Capt. Harvey Tuckett as the person who 
was a party to the duel, that the names Garnett Phipps belonged to him. The 
attorney general having thus presented the case on the part of the prosecution, the 
counsel for the prisoner submitted to the court that there was no case for him to 
answer, there being no proof that the duel was fought with the person named in 
the indictment, and the court being of that opinion, they unanimously declared the 
prisoner “not guilty.” The prisoner was accordingly discharged, and the court 
was dissolved. ‘lhe Earl of Cardigan is a commander in the horse guards, and 
his name has been frequently before the British public of late, in consequence of 
certain proceedings in his official capacity. Judging from the newspapers for the 
last six months, he would seem to be the most unpopular nobleman in the kingdom. 
The complaints of the public prints at his acquittal partake of that ferocity with 
which the newspapers of that country are characterized, when they all unite, Whig, 
Tory and Radical, on any one subject of interest ; and the proceedings of the 
court are very generally stigmatized as contemptible judicial trifling. 


Turkish ApministraTion or Justice.—The following is quoted from the 
Turkish Gazette of January 3:—His Excellency, the late Grand Vizier Chosrew 
Pacha had debts to a very large amount. His very numerous creditors having 
frequently implored the Sultan to settle their claims, his Highness, considering 
that it was just to help these people to their money, caused Chosrew Pacha to be 


reminded of the necessity of paying his debts. Chosrew declared himself ready 


to dispose of part of his real and personal property for that purpose, and expressed 
a wish that a commission of the Sultan might regulate this matter. ‘The business 
was confided to Salid Bey and to Assef Bey, who have already provided a house 
belonging to Chosrew Pacha to sell his furniture by auction for the benefit of his 
creditors then assembled. By this act of imperial justice the veteran is relieved 
from his many debts, and his creditors obtain what was justly due to them—a benefit 
for which they express their lively gratitude. 





Anecpnote.—The uses of cross-examination were rather unmercifully exposed 
by Mr Justice Parke, upon the trial of some rioters, when a learned gentleman, con- 
cerned for one of the prisoners, asked some questions affecting another man who 
had no counsel employed. ‘ He is not your client,’ said the judge. ‘He is mine— 
do not hang my client, whatever you may do to yourown.’ This was passing 
sentence upon the unfortunate pleader at all events. 
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OBITUARY NOTICES. 


Ix Hopkinton, N. H., on the 7th ult., Banucu Caase, Esg., aged 75. He was 
a native of Cornish, N. H. 


In Southampton street, Fitzroy square, London, Feb. 11, Joseru Curry, Ese., 
aged 65. He was the author of the works on Pleading, Bills of Exchange, and 
Practice, so extensively used in our country. 


In Cambridge, Mass., 25th ult., Daniex Parkman, Ese., aged 46. He was 
graduated at Harvard college in 1813 ; studied law with William Prescott, and was 
admitted to the bar in 1816. He subsequently engaged in mercantile pursuits, in 
which he was unfortunate. He was then a deputy of the sheriff of Suffolk several] 
years, and afterwards was city marshal of Boston. He had much simplicity of 
manner, a great flow of animal spirits, considerable wit and great benevolence 
of character. 


In Washington, Feb. 25, the Hon. Puiture P. Barsour, one of the associate 
justices of the supreme court of the United States. ‘I'he cause of his decease is 
said to have been ossification of the heart. He remained in consultation with his 
colleagues of the bench until ten o’clock the night he died, and seemed in gocd 
health and spirits when he left them and retired to his chamber. As he did not 
make his appearance at the breakfast table the next morning, a servant was sent 
to call him, who quickly returned with affrighted looks, and told the judges that he 
was dead. Upon the chief justice and the others going to his chamber, they found 
him lying on his side in an easy position, his features perfectly tranquil, and his 
form and face giving no indication of his having passed through any suffering. 
He seemed to have gone from life to death without a struggle. The deceased has 
been distinguished by filling many high offices in his own state and under the 
general government. He was long a member of the general assembly of Virgin- 
ia, and afterward was successively judge of the different courts. Thence he was 
transferred to congress, where he soon became eminent; and was elected to the 
speakership of the house of representatives. He presided over the deliberations 
of the Virginia convention as the last eminent act of his public life in the state, 
and was appointed by Gen. Jackson to the station he occupied at the time of bis 
decease. He was aman of great integrity, sound and clear judgment, and labori- 
ous and accurate in his researches into the law. He was a valuable judge, 
although his learning, as a lawyer, was not very extensive. On constitutional 
questions, he belonged to the Virginia school, and was the strictest among the 
strict of that sect. His funeral was attended by the members of the supreme 
court, and by both houses of congress. The remains of the deceased were car- 
ried to his country seat in Orange county, Virginia, for interment. 


NBW PUBLICATION. 


Commentaries on the Law of Evidence, is the title of a work, by Professur Green- 
leaf, of the Cambridge Jaw School, which will soon be published. The work is ar- 
ranged in three parts. The first will treat of the nature, basis, and general principles 
of evidence ; its general divisions into positive and presumptive ; the theory and doc- 
trines of presumptive evidence ; and those things which courts will themselves take no- 
tice of, without proof. The second part will treat of the objects of evidence ; the rules 
which govern its production; and the quantity of proof required; including the sub- 
jects of primary and secondary evidence, and of original evidence and hearsay, togeth- 
er with that of the admissibility of parol evidence to contradict, vary, or explain that 
which is in writing. The third part will treat of the instruments of evidence, whether 
written or oral; including the subject of witnesses, and the weight and force of their 
testimony ; with the province and duty of the jury. 
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Insolvents. Occupation. Place of Business. Warrant issued. 
Averill, Warren, Trader, Ipswich, March 15. 
Baker, Samuel N., Merchant, Ipswich, March 5. 
Barnard, Franklin, Physician, orcester, March 13. 
Bradford, Jeremiah B., Mason, Charlestown, March 8. 
Burley, Joshua, Laborer, Lowell, March 27. 
Bennett, Amos, Laborer, Sandwich, March 31. 
Cheney, Ziba, Shoe manafacturer, Milford, March 25. 
Cobb, Nathan, Yeoman, Carver, March 5. 
Collins, Stephen, Cabinet maker, Gloucester, March 5. 
Currier, Gideon, Yeoman, Newburyport, March 23. 
Curtis, Stephen, Trader, New Bedford, March 24. 
Dadman, Jedathan, Trader, Worcester, March 132. 
; Dexter, Erick, Greenwich, Mareh 5. 
: Doane, Solomon, Harwich, March 9. 
' Down, John, Laborer, Uxbridge, March 12. 
; Flanders, Hosea H., Stone Cutter, Quincy, March 10. 
; Glason, Frederick, Grocer, Boston, March 15. 
Gibbs, ‘Theodore, Brick maker, Essex, March 25. 
Goodhue, Yeoman, Dracut, March 8. 
Harrison, Thomas, Laborer, Bridgewater, March 10. 
‘2 Hart, Davenport, Trader, Boston, March 20. 
Hilliard, James, Hadley, March 5. 
' Hoit, George, Machinist, Lowell, March 15. 
Hosmer, David S., Springfield, March 13. 
Fs Hubbard. George, Housewright, Boston, March 16. 
Hunt, George, Trader, New Bedford, March 8. 
+ Johnson, Benjamin F.. Cordwainer, Provincetown, March 9. 
] Jones, Orin, Trader, Lowell, March 19. 
[Jones & Mason. 
Lakin, Luther, Teamster, Pepperhill, March 22. 
Lease, Julius P., Springfield, March 12. 
Livermore, Horatio G., Trader, a March 4. 
Lothrop, Thomas, Laborer, Middleborough, March 10. 
x Mason, Andrew A., Trader, Lowell, March 19. 
4 [Jones &- Mason. 
‘4 Moody, Alvan, Carpenter, South Hadley, March 15. 
Miller, Stephen, Cabinet maker, Cambridge, March 24. 
% Miller, David, Carpenter, Charlestown, March 5. 
: Pease, Walter, Yeoman, Ludlow, March 1. 
A Pepper, Simeon, Belchertown, March 17. 
; Phillips, John S., Painter, Boston, March 9. 
iM Pierce, Stephen A., Gentleman, Boston, March 26. 
¥ a Pierce & Colburn ; Kessler & Co. 
; Pool, Abraham H., Mariner, Reck port, March 4. 
Pool, William, Yeoman, Rockport, March 4. 
Prentiss, Jonas W., Baker, Andover, March 18. 
Sawyer, Leander, Blacksmith, Shrewsbury, March 12. 
Souther, John, Housewright, Boston, March 6. 
Shumway, Solomon C. Cordwainer, Belchertown, March 11. 
Terry, Henry G., Book binder, Boston, March 12. 
Taft, William T., Scythe manufacturer, Warren March 12. 
Walcott, Freeman, Machinist, Cambridge, March 185. 
Walker, John, Tin plate worker, Lynn, March 25. 
Warner, Ebenezer, Belchertown, March 4. 
Wood, Charles P., Trader, Gloucester, March 29, 
Walker, John, Tin plate worker, Lyon, March 25, 





